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RECOVERING FROM A WORST-CASE SCENARIO:
SHOULD NEW ZEALAND IMPLEMENT A DISASTER
RECOVERY ACT?

ANDRE KNOPS

ABSTRACT

In response to the February 2011 earthquake, Parliament enacted the Canterbury Earthquake Recovery Act.
This emergency legislation provided the executive with extreme powers that extended well beyond the initial
emergency response and into the recovery phase. Although New Zealand has the Civil Defence Emergency
Management Act 2002, it was unable to cope with the scale and intensity of the Canterbury earthquake
sequence. Considering the well-known geological risk facing the Wellington region, this paper will consider
whether a standalone “Disaster Recovery Act” should be established to separate an emergency and its response
from the recovery phase.

Currently, Government policy is to respond reactively to a disaster rather than proactively. In a major event,
this typically involves the executive being given the ability to make rules, regulations and policy without the delay
or oversight of normal legislative process. In the first part of this paper, | will canvas what a “Disaster Recovery
Act” could prescribe and why there is a need to separate recovery from emergency. Secondly, | will consider the
shortfalls in the current civil defence recovery framework which necessitates this kind of heavy governmental
response after a disaster. In the final section, | will examine how a Recovery Act could increase community

resilience and how an Act could result in better outcomes.

| Introduction

The wide array of hazards New Zealand faces has transformed New Zealand’s civil defence
structures from rest homes for former military men to a professional responsive
organisation.! Reducing risks, enhancing resilience, and responding to an emergency have all
been well planned, rehearsed and practically applied over decades. Recovery, however, has

been left behind.

* Submitted as part of the LLM by papers for course LAWS 672-18(C) at the University of Canterbury, supervised
by Professor W John Hopkins.
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The Civil Defence Emergency Management Act 2002 (CDEMA) defines recovery as: “The
co-ordinated efforts and processes used to bring about the immediate, medium-term, and
long-term holistic regeneration and enhancement of a community following an emergency.”?

Haas, Kates and Bowden identified that there is a sequential model of disaster recovery
that stretches from the emergency period through to the end of long term reconstruction.?
This model illustrates how there are multiple phases to recovery,* with differing needs and
actions required.®> These phases range from taking stock and evaluating the changed
landscape through to the commemoration and betterment of the community beyond what
existed prior. Evolving targets and goals and long operational periods means that there is a

constant risk that, without the appropriate level of engagement and leadership, the recovery
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By removing recovery from the legislation that regulates emergency response, the
government and community can treat it as a separate event that has its own rules and
administrative processes. The community’s perception of the timelines involved in a recovery

and its administrative processes can be easily warped by the rapid action of the emergency
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government departments and ministries. Many of these people were likely experienced in
their field but may not have held local knowledge about Christchurch. 32 This is particularly
concerning, given it is the council plans and strategies that were overruled and amended by
the Minister. After the disestablishment of the recovery authority, the council is left to
administer whatever is left. Rather than a gradual withdrawal of central government
intervention as local recovery capacity developed, the nature of CERA as a department meant
that all activities ceased upon withdrawal. To continue the recovery, either more central
government intervention was required or the local authorities and agencies had to effectively
start from the beginning.

To avoid a CERA-like model in future, clear established powers, procedures and plans are
required so there is no confusion towards who holds what authority and how they will be
executed. Under a recovery specific Act, plans like the Land Use Recovery Plan (LURP) can be
mandated specifically under legislation,33 or require local authorities to plan for a post
disaster LURP. 34
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power. % Formalistic legal theory describes the law as a form of procedure and avoids moral
arguments or institutional values. ° The issue with this concept is that perverse outcomes can
be achieved. ®! It is argued that the rule of law, which underpins modern liberal democracies,
on some occasions has to be cast aside by legislative and executive branches of government
out of necessity but: “Necessity has no law.” 82 The government will attempt to do what they
can out of necessity for the maintenance of public order, health and safety in times of

emergency.

B Legislating for Recovery

14
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In another example, Resource Management processes were overridden to allow

reclamation of land at Lyttelton Port.” Although made in the name of recovering the local
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such case by case application of powers is that it fails to create an equal administrative
process which leads to good decision making. It also can result in justice for some, whereby
those that can afford challenging matters in court may receive redress, but community groups

or individuals that are unable to afford the legal fees are left to accept whatever is forced
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can have a part that facilitates the will of the community that they represent.®* Adopting a
plan that has been endorsed by the community is better than a Minster making a decision for

them. Perhaps most importantly, Recovery Act legislation can avoid having sections of law

21

Law, Emergencies and Disaster Research Collection [2021:2]


https://ir.canterbury.ac.nz/handle/10092/103297
http://www.em.gov.au/Fundinginitiatives/Naturaldisasterreliefandrecoveryarrangements/Pages/AbouttheNaturalDisasterReliefandRecoveryArrangements.aspx
http://www.em.gov.au/Fundinginitiatives/Naturaldisasterreliefandrecoveryarrangements/Pages/AbouttheNaturalDisasterReliefandRecoveryArrangements.aspx

amount of money that a local government can borrow and establishes a hard cap that limits
operational expenditure. °® Central government does not have to worry about a similar debt
ceiling and is able to borrow as needed. %’

A new law could ensure that the funding arrangements for a recovery are prepared well
in advance. The plans for initial response to an earthquake in Wellington indicate substantial
damage is likely. Deaths could exceed 1,000, the damage inflicted could cost tens of billions
of dollars,®® and vital connections like roads and water supplies could be cut for months.
With such high costs expected, it is imperative that funding agreements are arranged prior to

the event or, at the very least,
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Another possibility rather than having a pre-emptive revenue gathering measure is to
have a reactive one. The Act could prescribe a levy that kicks in upon the Act being activated.
This method was used in Australia in the 2014-2015 Federal Budget. The temporary budget

deficit levy was a two per cent tax applied to assist in paying down the federal budget deficit.
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of extraordinary powers. These powers were first authorised in the immediate aftermath of
the destruction of 22 February 2011. Although some powers expired with CERA, others
remain operative. The past eight years cannot be described as an emergency but Parliament

has granted powers as if it were.

24

Law, Emergencies and Disaster Research Collection [2021:2]


https://ir.canterbury.ac.nz/handle/10092/103297



https://ir.canterbury.ac.nz/handle/10092/103297

Law, Emergencies and Disaster Research

26


https://ir.canterbury.ac.nz/handle/10092/103297



https://ir.canterbury.ac.nz/handle/10092/103297

	I Introduction
	II Separating Recovery from Emergency
	A Avoiding Over Politicisation of Recovery
	B Community Engagement and Empowerment
	C Keeping Recovery Local
	D Defined Roles and Duties
	E Section Conclusion

	III  – The Status Quo
	A Civil Defence Emergency Management Act
	B Legislating for Recovery
	C Overriding the Law in the Name of Recovery
	D Planning Overrides
	E Conclusion

	IV What a Disaster Recovery Act Could Do
	A Structure
	B Recognising Unknown Variables
	C Funding
	D Revenue Gathering Options
	E Preplanning for Recovery
	F Section Conclusion

	V Conclusion

